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distinguish this from prior cases because of the fact that the plain- 
tiff deposited his own check. The whole Court, however, thought 
that this distinction was immaterial. The only practical differ- 
ence would be in the amount of security on the paper, but this was 
not considered important enough to warrant a qualification of the 
rule. On the other hand, the fact that the check was entered as 
cash in the depositor's pass-book and that the plaintiff had all 
the rights of an ordinary depositor were deemed sufficient to 
warrant the application of the presumption, notwithstanding the 
other facts. 

In only one of the cases here cited were the facts approximately 
similar to those in this case. 13 There the depositor sold a bill of 
lading, with a draft attached, drawn by him on the consignee, to 
a bank and was credited for the amount in his account. But, 
unfortunately the case was dismissed without discussion, the 
effect of the decision being that a debt was created instantly. 
There seems to be no substantial reason for altering the rule be- 
cause of this difference; the depositor is liable on the check in either 
event, as an indorser or as a maker. This change places no ad- 
ditional burden upon the bank. While it is true that where the 
check is of the depositor's making, there will be no indorsement 
to help determine the character of the transaction, nevertheless, 
this would only be another reason for leaving the consideration of 
the agreement to the jury guided by the presumption that or- 
dinarily prevails. Other jurisdictions which have not been so 
unhesitating in applying this presumption might balk at a case 
of this character, but the above decision would seem to be nothing 
more than a logical outcome of the New York rule. 

J. S. B. 

Conflict of Laws — Taxation — Inheritance Tax — It is 
uniformly held, either from express words in the statutes or by 
judicial construction, that an inheritance tax is payable with 
respect to all realty within the jurisdiction without regard to the 
domicile of the late owner, 1 but with respect to no realty outside 
the jurisdiction even when the owner was a resident of the State 
laying the tax. 2 This, it is submitted, is clearly the correct con- 

13 Fourth National Bank v. Mayer (supra). 

1 Callahan v. Woodbridge, 171 Mass. 595 (1898,) applying Ch. 15, §1, of 
Revised Laws of Massachusetts — "All property within the jurisdiction of the 
Commonwealth, corporeal or incorporeal, and any interest therein, whether 
belonging to inhabitants of the Commonwealth or not, which shall pass by will 
. . . . shall be subject to a tax of five per cent, of its value, for the use of the 
Commonwealth. " 

1 The Collateral Inheritance Tax of Pennsylvania, Act of May 6, 1887, P. 
L. 79, reads as follows: "All estates, real or personal, of every kind whatsoever, 
situated within this State, whether the person or persons dying seized thereof 
be domiciled within or without the State, and all other such estates situated in 
another State .... when the person or persons dying seized thereof shall have 

their residence within this Commonwealth shall be subjected to a 

tax . . . ." The Supreme Court in Bittinger's Est., 129 Pa. 338 (1889), 
held that this act could only subject realty within the State co taxation notwith- 
standing the wording "all such estates situated in another State." The Court 
said that the legislature had exceeded its power in attempting to fix such liability 
on realty beyond its jurisdiction. 
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elusion on principle; it follows from the well-established doctrine 
of international law that the descent of real property is governed 
by the lex rei sitae, 3 whether an inheritance tax be treated as im- 
posing a liability on the property itself 4 or simply on the right to 
inherit. 6 There is a conflict whether the doctrine of equitable 
conversion may be invoked to subject realty in another State to 
the tax: Illinois, 8 New York 7 and Massachusetts 8 have refused, 
but Pennsylvania has allowed it where the conversion has been 
immediate and by the imperative direction of the testator. 9 

The principle that the succession to personalty is governed 
by the law of the domicile 10 has not produced the uniformity which 
has resulted from the application of the correlative rule of realty. 
This result follows from the tendency to abandon the maxim 
Mobilia sequuntur personam, and to hold that the succession to a 
tangible chattel may be taxed wherever the property is found. 11 
Some jurisdictions cling to the fiction above referred to, others 
look to the actual location of the property, and still others com- 
bine both principles. The first view has been adopted in England 
where it is held that all personal property of a domiciled decedent 
is taxable wherever situated, 12 but no property of a non-resident, 
even though it is within the jurisdiction. 13 The domicile of the 
decedent is the criterion in each case, and the situation of the 
property immaterial. 

Other jurisdictions have adopted the actual location of the 
property as a test, generally on the ground that such a rule is 
based on a fact not a fiction, and that the property receives the 

3 Harrison V. Harrison, 7 L. R. 8 Ch. 342 (1878); U. S. v. Crosby, 7 Cranch, 
115 (1812); Dicey, Conflict of Laws, 2nd Ed. Rule 141. 

4 Bittingers Est., 129 Pa. 338 (1889). 

'State v. Dalrymple, 70 Md. 294 (1888); Kingsbury v. Chapin, 196 Mass. 
533 (1907); Plummer v. Coler, 178 U. S. 125 (1899). The view that an inherit- 
ance tax is not strictly on the property itself, but on the right of succession to 
it, is very generally accepted. It rests on the proposition that the privilege 
of inheritance is derived from the State, and that the State may tax this 
privilege as it does a corporate franchise. An important result of this view is 
that personalty not otherwise subject to a property tax, as United States bonds 
in Plummer & Coler, supra, may be made liable to an inheritance tax. 

6 Connell v. Crosby, 71 N. E. Rep. 350 (111., 1904). 

7 Matter of Offerman, 25 App. Div. 94 (N. Y., 1898); Re Sutton, 3 App. 
Div. 208 (N. Y., 1896). 

8 McCurdy v. McCurdy, 197 Mass. 248 (1908). 

•Williamson's Est. 153 Pa. 508 (1893); Re Handley, 181 Pa. 339 (1897) 
holds that a direction to sell after twenty years will not work a conversion for 
this purpose. Nor will a discretionary power, although ultimately exercised. 
Drayton's App., 61 Pa. 172 (1869). 

10 Dicey, Conflict of Laws, 2nd Ed. Rule 183; Bruce v. Bruce, 6 Bro. P. C. 
566 (1790); Doglioni v. Crispin, L. R., 1 H. L. 301 (1866). 

11 Erdman v. Martinez, 184 U. S. 578 (1901); Pullman's Palace Car Co. v. 
Pennsylvania, 141 U. S. 18 (1890); Allen v. National State Bank, 92 Md. 509 
(1900); Greves v. Shaw, 173 Mass. 205 (1899); Est. of Romaine, 127 N. Y. 80 
(1891). 

12 Re Ewin, I Cromp. & J. 151 (1830); Atty. Gen. v. Napier, 6 Exch. 217 
(1850). 

13 Thomson v. Advocate General, 12 Clarke & F. I (1845). 
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protection of the State. So in North Carolina, it is held that the 
tax is payable on personal property of a non-resident situated 
within the State, but not on property of a resident lying without 
the State." The same result is reached in Iowa under a statute 
providing that all property within the jurisdiction of the State, 
whether belonging to inhabitants of the State or not, shall be 
subject to the tax. 16 Vermont goes even further than North 
Carolina and Iowa and holds that the words "within the juris- 
diction of this State" in the statute means within the probate 
jurisdiction. Consequently, it has been decided that a debt due 
a resident from a non-resident is not taxable," although the gen- 
eral rule is that a debt is taxable at the domicile of the 
creditor." 

Other States have taken the view that the succession depends 
partly on the law of the domicile and partly on the law of the 
situs, and have proceeded to levy the tax according to both prin- 
ciples. 18 It is not uncommon for Courts to say in such cases 
that as regards the property of a non-resident within the State, 
the tax is on the property itself, while on property outside the 
State, it is on the right of succession. 11 It is submitted that this 
is an unnecessary distinction. Even if the tax is on the right of 
inheritance and not on the property itself, nevertheless, the trans- 
fer of the property, although ruled by the law of the domicile, 
takes place through the consent of the State in which it is sit- 
uated, and that State should be allowed to exact a tax in return 
for the consent or privilege thus granted. 

Under such a system, double taxation necessarily follows if 
other States in which the deceased was domiciled, or in which the 
property had an actual situs, employ either of these systems of 
laying the tax. This result is clearly shown in a recent Illinois 
case. 1 ' The testator died domiciled in Illinois; part of his per- 
sonal estate consisted of stocks and bonds of non-Illinois corpora- 
tions in a safe deposit box in California. The defendant, as ad- 
ministrator c. t. a., paid the inheritance tax on this property as 
required by California law, and after paying legacies, etc., pre- 
pared to turn over the balance with the rest of the estate to a 
Chicago trust company as directed by the will. In due course, 
an appraisal was ordered by the Illinois Court having jurisdiction 
to determine the amount of the inheritance tax, and in this ap- 
praisal, the personalty on which a tax had already been paid in 
California was included. The county Court approved the as- 
sessment and ordered payment; an appeal was taken to the Su- 

14 Alvany v. Powell, 2 Jones Eq. (N. C.) 51 (1853); State v. Brevard, Phill. 
Eq. (N. C.) 141 (1867). 

14 Weaver v. State, 1 10 Iowa, 328 (1899). 

16 Re Joyslin, 56 Atl. Rep. 281 (1903). 

17 State Tax on Foreign Held Bonds, 15 Wall. 300 (1872). 

18 Re Bronson, 150 N. Y. 1 (1896); Millikens Est., 206 Pa. 149 (1903); Froth- 
ingham v. Shaw, 175 Mass. 59 (1900) ; Mann v. Carter, 74 N. H. 345 (1906). 

19 People v. Union Trust Co., 99 N. E. Rep. 377 (111., 1912). 
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preme Court where the judgment below was affirmed. The Court 
said that "while personal property is still governed by the law of 
the domicile of the owner and not by the law of its situs, the basis 
of that determination rests on comity, and so one State may tax 
personal property according to the law of the domicile and another 
according to the law of the situs, and there is no objection to a 
law which lays an inheritance tax according to both principles, 
although this may result in double taxation, and consequently, 
legatees entitled to personal property on which an inheritance tax 
was paid in the State of the situs cannot complain because pay- 
ment of a second inheritance tax in the State of the domicile was 
enforced." 

The extent to which this double taxation will be carried de- 
pends in a great measure on how far Courts will go in ascribing a 
local situs to foreign-owned property. In New York, it has been 
held that deposits in a local bank, provided they are not merely 
in transitu, are subject to the tax even though the money is not 
used in business within the State. 80 So also with bonds of a for- 
eign corporation deposited in the State for safe keeping," although 
it is contrary to the general rule that the physical evidence of 
such indebtedness should give a situs for taxation. 22 On the 
other hand, it has been held that a debt due a resident by a non- 
resident, although reduced to concrete form, is not taxable if the 
evidence of it is not within the State. 25 Under the Vermont rule 
above referred to, such a debt would be taxable as subject to ad- 
ministration within the State. Other States seem less inclined to 
give a local situs to foreign-owned personalty. Thus in Penn- 
sylvania, it has been decided that United States bonds, foreign 
owned, but deposited within the State for safe keeping, cannot be 
made liable for the inheritance tax, 24 nor can bank deposits of 
foreign residents in local savings banks. 25 

There is no constitutional objection to double taxation, 28 nor 
can a serious theoretical objection be made to the system which 
causes it; it may well be said that the devolution of personal 
property takes place according to the law of the domicile and 
because of the consent of the law of the situs. Its extent, there- 
fore, can only be limited by the sense of fairness of legislative 
bodies. The framers of laws making such taxation possible, in 
most cases, probably intended to make them as inclusive of all 
of a decedent's personalty as possible, 27 but a recent tendency 

20 Re Houdayer, 150 N. Y. 37 (1896). 

a In re Whiting, 150 N. Y. 27 (1896). 

22 State Tax on Foreign Held Bonds, 15 Wall. 300 (1872). 

28 Re Phipp, 77 Hun. 325 (1894). 

24 Orcutt's App., 97 Pa. 179 (1881). 

25 Allen v. Phila. Saving Fund Soc, 14 Phila. 408 (1879). 

26 Blackstone v. Miller, 188 U. S. 189 (1902). 

27 In re Whiting, 150 N. Y. 27 (1896). The Court in construing the in- 
heritance tax said that "the legislature intended .... to repeal the maxim 
Mobtiia sequuntur personam so far as it was an obstacle, and leave it unchanged 
so far as it was an aid to the imposition of a transfer tax upon all property in 
any respect subject to the laws of this State. " 



NOTES 113 

may be noted in several States to adopt a more equitable adjust- 
ment. 58 S. A. 



Contracts in Restraint of Trade — Good Will — Injunc- 
tion — In the sale of the good will of a semi-professional establish- 
ment, it was recently decided 1 that the vendor impliedly covenants 
not to re-enter or compete in any way with the vendee in the 
territory which his business previously covered. For the pur- 
poses of this discussion, it is sufficient to state that the Court 
based its decision on the distinction between the sale of the good 
will of a commercial enterprise and that of a professional concern, 
holding that in the latter instance the vendor tacitly consents not 
to re-establish himself in the vicinity of the old business, for to do 
otherwise would be in derogation of the vendee's rights. 

Contracts in total or partial restraint of trade were origi nally 
held void 2 as against public policy. This was based on the theory 
that no man could bind himself so as to deprive the sovereign of 
his services. Subsequently, the Courts recognized the validity 
of such agreements when the restraint was only partial, the party 
being bound as to such stipulations of time and space reasonable 
in their nature and founded upon adequate consideration. 3 To- 
day the Courts freely extend relief by injunction where the re- 
striction as to time or place is no more than is fairly and reasonably 
necessary for the proper protection of the covenantee. 4 This 
principle applies with the same force when the transaction is for 
the sale of a professional business 6 as distinguished from one in 
the nature of a trade. 

28 The Legislature of Massachusetts has provided that personal property 
of a resident lying without the State shall be exempt from the collateral inherit- 
ance tax if the personalty is subject to a like tax in the State of its location. If 
the latter tax is less than would have been due in Massachusetts, the difference 
may be collected. It is also provided that personalty of a non-resident within 
the State which is liable to a similar tax in the State of the decedent's residence 
shall only be required to pay an excess if that like exemption is made by the laws 
of such other State in favor of estates of a' citizen of Massachusetts. Acts of 1907, 
Chap. 563, § 3: A similar exemption as regards personalty of a non-resident 
within the State has been enacted in Connecticut. Public Acts of 1903, Chap. 
63, §2, amending General Statutes, §2367-2377. This amendment is interpreted 
and applied in Gallup's App., 76 Conn. 617 (1903). 

1 Brown v. Benzinger, 84 Atlantic Rep. 79 (Md., 1912). 

s Dyers Case, 2 Herr, 5 fo. 5 pi. 26 (1415); Ipswich Tailors Case, 11 Rep" 
53 (1614)- 

' Mitchell v. Reynolds, 1 P. Wms. 181, 1 Sm. L. C. 430 (1711), Lord Mans- 
field: "In all restraints of trade where nothing more appears, the law presumes 
them bad, but if the circumstances are set forth, that presumption is excluded 
and the Court is to judge of those circumstances and determine accordingly; 
and if upon them it appears to be a just and honest contract, it ought to be main- 
tained." 

4 Milk v. Dunham, I Ch. 576 (1891); Diamond Match Co. v. Roeber, 106 
N. Y. 473 (1887); Guerand v. Dandelet, 32 Md. 561 (1870). 

6 Austen v. Boys, 2 De G. & J. 635 (1858); Van Marter v. Babcock, 23 Barb. 
(N. Y.) 633 (1857); Davis v. Mason, 5 T. R. 118 (1793); contra: Haldemanv. 
Simon ton, 55 Iowa, 144 (1880). 



